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IMPLEMENTATION OF THE U.S. DEPARTMENT
OF JUSTICE’S SPECIAL COUNSEL REGULA-
TION

TUESDAY, FEBRUARY 26, 2008

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON COMMERCIAL
AND ADMINISTRATIVE LAW,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Subcommittee met, pursuant to notice, at 1:50 p.m., in Room
2141, Rayburn House Office Building, the Honorable Linda
Sanchez (Chairwoman of the Subcommittee) presiding.

Present: Representatives Conyers, Sanchez, Johnson, Lofgren,
Cannon, and Feeney.

Staff present: Eric Tamarkin, Majority Counsel; Daniel Flores,
Minority Counsel; and Adam Russell, Majority Professional Staff
Member.

Ms. SANCHEZ. This hearing on the Committee of the Judiciary,
Subcommittee on Commercial and Administrative Law will now
come to order.

I will now recognize myself for a short statement. In response to
the Watergate scandal and President Richard Nixon’s executive
dismissal of independent special prosecutor Archibald Cox, the
independent counsel provisions were originally enacted as Title VI
of the Ethics and Government Act of 1978.

Specifically, the special prosecutor independent counsel provi-
sions were adopted to deal with the unusual circumstance of an in-
herent conflict of interest that would arise when the Attorney Gen-
eral and the President, while supervising the Department of Jus-
tice and Federal prosecutors, would control the investigation and
possible prosecution of allegations of their own criminal wrong-
doing or other high-level officials in their administration.

During the nearly 21-year span of the law, 20 independent coun-
sels were appointed at a cost of approximately $230 million to the
American people. When the independent counsel law expired, regu-
lations were promulgated concerning the appointment of outside
temporary counsel.

According to the regulations, such special counsels are to be ap-
pointed by the Attorney General to conduct investigations and pos-
sible prosecutions of certain sensitive criminal matters where the
Department may have a conflict of interest, and where the cir-

o))



2

cumstances determine that such an appointment would be in the
public interest.

These regulations make clear that the special counsel should
come from outside of the Government. They also provide that at
the conclusion of his or her work, the special counsel must produce
a confidential report explaining the prosecutions or the decision not
to prosecute.

Additionally, at the conclusion of the investigation, the Attorney
General is obligated to notify the Chairman and Ranking minority
Members of the House and Senate Judiciary Committee. This noti-
fication is essential if Congress is to fulfill its oversight duties and
its constitutional obligation to provide a check on executive branch
action.

Recently, these special counsel regulations have been all but ig-
nored. Despite several opportunities to do so, Attorneys General in
the Bush administration have yet to utilize the special counsel reg-
ulations. In the CIA leak matter, U.S. Attorney Patrick Fitzgerald
was given the title of special counsel, but did not come from outside
of Government and was not required to abide by the Department’s
special counsel regulations.

The practical implication of this arrangement was that Mr. Fitz-
gerald had significantly more power and less supervision than a
special counsel under the regulation. Similarly, with regard to the
detainee interrogation videotapes investigation, Attorney General
Mukasey has appointed Assistant U.S. Attorney John Durham to
be the acting U.S. attorney for the Eastern District of Virginia.

While Mr. Durham’s qualifications and reputation are admirable,
as are Mr. Fitzgerald’s, I remain concerned about potential conflicts
of interest and a lack of procedural safeguards in place for his ap-
pointment. I am also concerned about the scope of Mr. Durham’s
investigation. The Attorney General has indicated that Mr. Dur-
ham will investigate the destruction of the tapes. However, he has
made clear that Mr. Durham will not investigate the activities re-
corded on the tapes, including the use of waterboarding.

Because of these concerns, I joined 18 of my colleagues on the Ju-
diciary Committee in a letter to Attorney General Mukasey re-
questing that he appoint an outside special counsel in the video-
tapes case. To date, we have yet to receive a response to our re-
quest.

I am very interested in whether the special counsel regulations
are functioning properly, and whether the Department should re-
vise the regulations in light of Mr. Fitzgerald’s experience. I am
also interested in whether we should revisit the independent coun-
sel statute, or whether we should consider a new legislative ap-
proach that strikes the proper balance of independence and ac-
countability.

Although the Subcommittee examined the expiring independent
counsel statute and newly promulgated special counsel regulations
in several hearings during the 106th Congress, this is the first
hearing that I am aware of that the Subcommittee has conducted
regarding oversight of the implementation of the special counsel
regulations.

Accordingly, I am very much looking forward to hearing from our
witnesses on today’s panel.



3

At this time I would now like to recognize my colleague Mr. Can-
non, the distinguished Ranking Member of the Subcommittee, for
his opening statement.

Mr. CANNON. Thank you, Madam Chair. This is, of course, a very
complicated issue that has been dealt with in many different ways
over time. I look forward to hearing our witnesses, and given the
fact that we have votes coming up, I would ask unanimous consent
that my opening statement be inserted into the record.

Ms. SANCHEZ. Without objection, so ordered.

[The prepared statement of Mr. Cannon follows:]

PREPARED STATEMENT OF THE HONORABLE CHRIS CANNON, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF UTAH, AND RANKING MEMBER, SUBCOMMITTEE ON
COMMERCIAL AND ADMINISTRATIVE LAW

Thank you Madame Chair and welcome to our witnesses.

I would like offer some perspective before we start. This subcommittee spent the
better part of a year looking into the U.S. Attorneys’ matter. The purported object
of that investigation was to assure that the Department of Justice was “inde-
pendent” of undue influence by Administration politics.

I don’t think the predicates for the doubts about the Department’s independence
were true, but the U.S. Attorneys’ investigation did bring us a new Attorney Gen-
eral and a new Deputy Attorney General who is waiting for Senate confirmation.
And their independence is not subject to serious question.

So when the news of the destruction of CIA tapes broke, I would have thought
we might hear the majority cry “We have an independent DOJ to investigate this!”

But we didn’t.

Instead we heard we can’t trust the new Attorney General and the Department
of Justice to investigate and we have to have a special counsel, an outsider.

The disconnect is dizzying because layering the Department of Justice with polit-
ical charges does nothing for the independence, confidence and reputation of the De-
partment.

I fear we may be off to the same political start to this session as we were with
the last, but I hope I am wrong.

In order to avoid the political temptation presented by this hearing the fair ques-
tions will be to extract information needed for oversight and will focus on the Spe-
cial Counsel Regulations that replaced the old Independent Counsel Act—a piece of
legislation that a bipartisan list of notables from Chris Dodd to Ken Starr, Cass
Sunstein to Robert Bork, said had to be scrapped.

I look forward to learning more about whether the experience thus far under the
Special Counsel regulations shows if there’s anything really wrong with the regula-
tions.

For example, whether infrequent decisions to appoint special counsels means the
regulations aren’t working or instead simply that hard-working career employees
and appointed officials have routinely proved themselves capable of investigating po-
litically charged cases, just as we expect them to be.

And, consistent with that, whether the Department’s decision to investigate the
CIA tapes matter itself—as it has investigated similar matters for over a century—
was the right one.

I look forward to the testimony and yield back the remainder of my time.

Ms. SANCHEZ. And I appreciate your attempt to try to move this
along. Without objection, other Members’ opening statements will
be included in the record; and without objection, the Chair will be
authorized to declare a recess of the hearing at any point.

I am now pleased to introduce the first witness panel for today’s
hearing. Our first witness is Carol Elder Bruce, a partner at
Venable, LLP. Carol Elder Bruce is a litigator whose practice fo-
cuses on white-collar criminal defense and complex civil litigation.
She represents individuals and corporations in criminal grand jury
investigations and in criminal and civil trials and appeals. She also
represents clients in hearings and proceedings before the U.S.
House of Representatives, the United States Senate, and adminis-
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trative proceedings within Federal agencies and in the conduct of
internal corporate investigations.

Ms. Bruce served as the independent counsel appointed by a spe-
cial panel of the U.S. Court of Appeals for the D.C. Circuit to inves-
tigate matters concerning Interior Secretary Bruce Babbitt. She
previously served as the deputy independent counsel in the inves-
tigation of matters concerning Attorney General Edwin Meese, and
also was assistant United States Attorney for the District of Co-
lumbia for 10 years, where she was lead counsel in over 115 jury
trials, and managed a grand jury presentation of more than 100
additional case.

Ms. Bruce is a fellow of the American College of Trial Lawyers,
and she has completed a 2-year tenure as chair of the college’s
International Committee. She is also a vice-chair of the white-collar
committee of the National Association of Criminal Defense Law-
yers. She serves on the honorary board of the Innocence Project of
the national capital region and on the George Washington Univer-
sity Law School dean’s board of advisors. Welcome to you, Ms.
Bruce.

Our second witness is Neal Katyal. Did I pronounce that cor-
rectly? Professor Katyal is a professor at Georgetown University
Law School. He is an expert in matters of constitutional law, par-
ticularly the role of the President and Congress in time of war, and
theories of constitutional interpretation. His other primary aca-
demic interests are criminal law and education law.

Professor Katyal previously served as National Security Advisor
in the U.S. Justice Department. He also served as Vice President
Al Gore’s co-counsel in the Supreme Court election dispute of 2000,
and represented the deans of most major private law schools in the
landmark University of Michigan affirmative action case, Grutter v.
Bollinger.

Professor Katyal clerked for Supreme Court Justice Stephen
Breyer as well as Judge Guido Calabresi of the U.S. Court of Ap-
peals. Professor Katyal was named Lawyer of the Year in 2006 by
Lawyers USA, and has also been awarded the town of Salem, Mas-
sachusetts prize for 2007. He has appeared on several major Amer-
ican nightly news programs as well as other venues such as the
Colbert Report—a very brave man indeed.

Our third witness is Lee Casey, a partner at Baker & Hostetler,
LLP. Mr. Casey focuses on Federal, environmental, constitutional,
elections, and regulatory law issues, as well as international and
humanitarian law. His practice includes Federal, district, and ap-
pellate court litigation, as well as matters before Federal agencies.

Prior to joining Baker & Hostetler, Mr. Casey was an associate
with Hunton & Williams, practicing in international, environ-
mental, and constitutional law. From 1986 to 1993, Mr. Casey
served in various capacities in the Federal Government, including
the Office of Legal Counsel and the Office of Legal Policy at the
U.S. Department of Justice. In addition, from 1990 to 1992, Mr.
Casey served as Deputy Associate General Counsel at the U.S. De-
partment of Energy.

Before joining the Government in 1986, Mr. Casey was an asso-
ciate in the Los Angeles firm of Mitchell Silberberg & Knupp, prac-
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ticing in the litigation section with an emphasis on copyright, con-
tract, and first amendment issues.

From 1982 to 1984 he practiced at the Detroit firm of Dykema
Gossett, focusing on corporate securities, commercial, and intellec-
tual property litigation.

From 1984 to 1985, Mr. Casey served as law clerk to the Honor-
%ble Alex Kozinski, then Chief Judge of the United States Claims

ourt.

Our final witness on our first panel is Barry Coburn. Mr. Coburn
has been litigating complex criminal and civil cases for over 25
years. His experience encompasses several years with the United
States Department of Justice Antitrust Division, where he served
as the Special Assistant in the Office of Operations. Additionally,
he served 4 years in the United States Attorney’s Office for the
District of Columbia, and has been in private practice for 18 years.

Mr. Coburn is a fellow of the American College of Trial Lawyers,
and is a member of the District of Columbia Committee and Access
to Justice Committee. He has taught continuing legal education
courses in the areas of trial practice, the Federal sentencing guide-
lines, witness issues, securities fraud, and other subjects sponsored
by the American Bar Association, the District of Columbia Bar, the
American College of Trial Lawyers, and other entities.

Mr. Coburn has guest-taught at Georgetown University, George
Washington University, and the University of Virginia law schools,
and at the Department of Justice’s National Advocacy Center, and
authored numerous articles. I want to thank you all for your will-
ingness to participate in today’s hearing.

Without objection, your written statements will be placed into
the record in their entirety, and we are going to ask that you
please limit your oral remarks to 5 minutes. You will note that we
have a lighting system there on the desk. When your time begins
you will see a green light start; when you are 4 minutes into your
time you will get the yellow warning light that you have a minute
left; and alas, when the light turns red your time has expired. If
you are in the middle of a sentence or a final thought we will, of
course, allow you to complete that thought before we move on to
our next witness.

After each witness has presented his or her testimony, Sub-
committee Members will be permitted to ask questions subject to
the 5-minute limit. With that made explicit, I would invite Ms.
Bruce to please proceed with her testimony.

TESTIMONY OF CAROL ELDER BRUCE, ESQUIRE,
VENABLE, LLP, WASHINGTON, DC

Ms. BRUCE. Thank you very much, Madam Chair. Good after-
noon, Madam Chair, Mr. Cannon, and other Members of the Com-
mittee.

We probably would not be having this conversation today about
whether, when, and how a special counsel should be appointed to
conduct an investigation of possible criminal activity by public offi-
cials, if it were not for the latest decision of our new Attorney Gen-
eral to assign a Federal prosecutor, and not an outside special
counsel, to the task of investigating whether any CIA or other Gov-
ernment officials committed obstruction of justice by destroying
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videotapes  of certain interrogation sessions involving
waterboarding of certain detainees who were suspected al-Qaeda
operatives.

The prosecutor selected, John Durham of Connecticut, apparently
has an impeccable reputation as an honest, aggressive, no-nonsense
investigator and prosecutor. He has quickly assembled a small but
impressive team of current Federal prosecutors from Boston. He
has been given the full authority of the U.S. attorney, for his ap-
pointment in this matter, as the acting U.S. attorney for the East-
ern District of Virginia. This appointment has been applauded my
many Members of Congress, newspaper editors, and legal com-
mentators.

With respect, though, the appointment is flawed because Mr.
Durham must conduct his investigation within the usual reporting
and approval processes of the very department that was so deeply
involved in supporting and sanctioning the waterboarding that took
place, and that was videotaped by Government agents—the very
department that apparently later gave the CIA advice about
whether they must preserve the videotapes.

This is an extraordinarily important obstruction of justice inves-
tigation that should be handled by a special prosecutor outside of
the usual reporting and approval channels within the Department
of Justice.

Three things I would ask the Committee to consider as you delib-
erate on the question of whether, what, and how to enact new laws
with respect to special counsel regulations. I believe it is clear,
from internal Government memoranda and public statements, that
high-level Justice Department and White House officials ignored
the law, common sense, and decency to justify torturing terror sus-
pects in order to extract confessions and intelligence from them.
These approving officials included, among others, according to pub-
lic accounts, the Vice President, his chief lawyer, David Addington,
counsel to the President Alberto Gonzales, Office of Legal Counsel
Chief Jay Bybee, who is now a Ninth Circuit judge, and his Dep-
uty, John Yoo.

Second, it is also clear from public accounts that experienced CIA
officials had doubts about the wisdom or effectiveness of torturing
detainees. From a practical perspective, they questioned the value
of the information obtained from enhanced interrogation tech-
niques. After all, a man will say anything to stop being tortured,
and certainly will say whatever he thinks his interrogators want
him to say.

And many CIA interrogators worry that if we engage in such ex-
treme practices, how can we complain when foreign tyrants torture
our soldiers? Related to these concerns is the moral perspective—
a perspective expressed so eloquently by Senator McCain—that it
is not about who they are, it is about who we are.

But these well-founded reservations in the CIA were overridden
by forceful White House pronouncements sanctioning controversial
enhanced interrogation practices and by dJustice Department
memos solicited by and written to the then Counsel for the Presi-
dent, Alberto Gonzales.

We just learned recently that the Office of Professional Responsi-
bility of the Justice Department has been reviewing the ethical im-
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plications of these Justice Department memos for a number of
years now.

Third, and finally, the pubic records already are full of reports
of the countless meetings CIA officials, including the former head
of the Clandestine Services, Jose Rodriguez, the man who appar-
ently gave the order to destroy the tapes, had with high-ranking
lawyers at the Justice Department, the White House, the CIA,
among others—places to get advice and instructions about whether
the recordings could be destroyed. These meetings all took place
while court cases were progressing in which evidence preservation
orders had been issued.

The 9/11 Commission was seeking evidence about the interroga-
tions, and Congress was reviewing detainee treatment policies.
With this context and this background, this is a case in which the
prosecutor investigating the matter should be independent from
the Justice Department’s reporting and approval process. As things
presently stand, Mr. Durham is not independent.

I respectfully submit that the Attorney General should appoint
a new outside special prosecutor under the same provisions of the
United States Code that Patrick Fitzgerald was appointed by act-
ing Attorney General Comey—I see my light is expired. I just have
a few sentences——

Ms. SANCHEZ. Please go ahead and finish your thought.

Ms. BRUCE [continuing]. In the Valerie Plame matter in 2003,
and Robert Fiske was appointed 9 years earlier under the same
provision by Attorney General Reno in the Whitewater investiga-
tion. I further submit that the special counsel should be a private
lawyer, and not an employee of the Justice Department. Thank
you.

[The prepared statement of Ms. Bruce follows:]
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PREPARED STATEMENT OF CAROL ELDER BRUCE

Statement of Carol Elder Bruce
Partner, Venable LLP and
Former Independent Counsel
Before the
Subcommittee on Commercial and Administrative Law,
House of Representatives Committee on the Judiciary

February 26, 2008

Thank you for this opportunity to share with the Subcommittee my views on the
"implementation of the U.S. Department of Justice Special Counsel regulations." I understand
that the Subcommittee is reviewing the past and current regulatory and statutory framework for
the appointment of special counsel from within and outside of the Department of Justice who can
investigate and prosecute violations of federal criminal law by federal officials in certain cases. I
understand that the question is motivated in part by Attorney General Mukasey's January 2008
appointment of a Connecticut Assistant United States Attorney John Durham, to be the Acting
United States Attorney for the Eastern District of Virginia to investigate if a federal crime was
committed in connection with the "destruction by CIA personnel of videotapes of detainee
interrogations.”

As you know, I am a former Independent Counsel, former Deputy Independent Counsel,
former Assistant United States Attorney, and currently am a criminal defense attorney who also is
representing Guantanamo detainees on a pro bono basis. My resume is attached hereto. 1 hope my
observations will be helpful to you.

In his January 2, 2008 statement appointing Mr, Durham, the Attorney General reported
that his conclusion that there was a basis for such an investigation was predicated on the results
of a preliminary inquiry. That inquiry had been commenced just two days after the December 6,
2007 public disclosure by CIA Director Michael Hayden of the destruction of videotapes of
interrogation sessions in 2002, in which "enhanced interrogation” techniques were employed on
two senijor al-Qaeda suspects: Zayn al Abidin Muhammed Hussein, known as Abu Zubaida, and
Abd al-Rahim al-Nashiri.

In less than a month and over the Christmas holidays, then, the CIA's Office of Inspector
General and the Department's National Security Division jointly conducted a so-called
preliminary inquiry into the tapes matter. The Attorney General decided that the site of any
further investigation would be the Eastern District of Virginia because that is the District where
the CIA's headquarters are located and the place where such an investigation would "ordinarily"
be conducted.

28 USC Sections 509, 510, and 515

No mention was made in the Justice Department press release concerning this new
investigation of any consideration given to the possibility of appointing a Special Counsel under
the general delegation provisions of 28 U.S.C. 509, 510, and 515, as was done four years earlier
on December 30, 2003, by Deputy Attorney General James Comey, acting in his capacity as
Acting Attorney General, when he appointed Patrick Fitzgerald, United States Attorney for the
Northern District of Illinois, to investigate the alleged disclosure of CIA employee Valerie
Plame’s identity. In that delegation of authority, Acting Attorney General Comey stated that Mr.
Fitzgerald was "to exercise that authority as Special Counsel independent of the supervision or
control of any officer of the Department.” As you know, that investigation culminated in the
prosecution and conviction of the Vice President's Chief of Staff, Scooter Libby. And, as we all



also know, the President ¢lected to commute Libby's entire 30 months of incarceration, because
the President felt it was "excessive."

1 expect that Attorney General Mukasey also considered and rejected appointing Durham
under 28 C.F.R. Part Six (2003), which calls for an outside counsel to be appointed. More on that
later. The Attorney General has simply assigned the case to an Acting U.S. Attorney (Durham)
who is acting within all the normal reporting and case restraints that exist in the Department of
Justice. Had the Attorney General used Chapter Five, as Acting Attorney General Comey had
done in 2003, he could have explicitly or implicitly waived the special counsel provisions of 28
C.F.R. Part Six (2003), and given Mr. Durham much broader independence and authority.

That same Chapter Five authority — which often has been referred to as providing for
regulatory independent counsel from outside the government -- was used by Attorney General
Reno to appoint Robert Fiske, Jr. on January 24, 1994, to investigate matters concerning the
Whitewater matter and the death of White House Counsel Vincent Foster, before the then-
expired Independent Counsel provisions in the Ethics in Government Act was reinstated by
Congress.

By using Chapter Five, Acting Attorney General Comey was able to give Mr. Fitzgerald
plenary authority equal to that of the Attorney General, similar to the provisions of the now
expired Ethics in Government Act. I believe Chapter Five also was the “other law” provision
under which the Department of Justice was urging existing Independent Counsel in 1998, to
accept “parallel appointments” to ensure the continuity of their investigations, when the
Independent Counsel statute was under constitutional attack in Morrison v. Olson, before the
Supreme Court’s decision in that case upholding the statute’s constitutionality.

By using these Chapter Five statutory provisions, the Acting Attorney General had
Fitzgerald paid out of the permanent indefinite appropriation — the same fund out of which
Independent Counsel were paid. The Department advised the General Accountability Office in
2004, that “the express exclusion of Special Counsel Fitzgerald from the application of 28 C.F.R.
Part 600, which contains provisions that might conflict with the notion that the Special Counsel
in this investigation possesses all the power of the Attorney General, contributes to the Special
Counsel's independence.” See September 30, 2004 letter from Anthony Gamboa, General
Counsel, GAO, to the Honorable Ted Stevens, et al., (B-302582). “Thus, Special Counsel
Fitzgerald need not follow the Department's practices and procedures if they would subject him
to the approval of an officer or employee of the Department. For example, 28 C.F.R. 600.7
requires that a Special Counsel consult with the Attorney General before taking particular
actions. The consulting requirement would seem to be inconsistent with the notion that Special
Counsel Fitzgerald possesses the plenary authority of the Attorney General.” 1d.

Had Mr. Durham been appointed under Chapter Five with the same explicit broad
mandate that Mr. Fitzgerald was given, there probably would be little to no objection to his
appointment. Nor would there be any worry about his independence or the scope of his
authority. He seems eminently qualified to handle this inquiry and he has brought on board at
least two additional and equally qualified current Assistant U.S. Attorneys from Boston to assist
him in his task. But the Attorney General chose not to use Chapter Five to appoint a regulatory
independent counsel. He also did not use Part Six of the CFR — the regulations this Committee is
now reviewing. The Attorney General simply assigned the case to an Acting U.S, Attorney — Mr.
Durham. Accordingly, Mr. Durham does not have, I submit, sufficient independence in making
important decisions in this significant inquiry concerning the conduct of government officials.
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Part 600 of 28 CFR

The Attorney General in his January 2™ statement announcing Mr. Durham’s
appointment made it clear that Durham "will report to the Deputy Attorney General, as do alt
United States Attorneys in the ordinary course."

Perhaps it is noteworthy that nothing was said by the Attorney General in that press
release about the scope of Mr. Durham's investigation and what freedom, if any, he has to
determine the scope. One could interpret the press release as allowing Mr. Durham to follow all
leads as he would in any other federal criminal case. Ergo, there may be no apparent or explicit
limitation placed on the scope of Mr. Durham's investigation. We just don't know. But, it’s
conceivable that Mr. Durham could elect to investigate whether the waterboarding that was being
recorded was, itself, a violation of federal anti-torture laws. And, if so, Durham could
investigate the question of whether all those lawyers and supervisors who advised the CIA and
the CIA interrogators that waterboarding was legal are just as complicit in violating anti-torture
laws as the agents who conducted the waterboarding itself. The destruction of the tapes, under
this analysis, would be just another crime to conceal evidence of the first crime. But, Mr.
Durham is subject to all the reporting and approval requirements of a U.S. Attorney, making his
discretion and decision-making less independent than it would be were he a true special counsel
under Chapter Five.

While some Members of Congress and public commentators have hailed the
announcement of the DOJ investigation as a positive development and have expressed
understandable respect for Mr, Durham's apparently excellent reputation, others have not shared
the enthusiasm. They have questioned the wisdom of conducting this particular investigation of
possible obstruction of justice (a possible obstruction done with or without the knowledge and
consent of high level government officials) as if it were an "ordinary" federal criminal matter.

The news media has done an effective job already in disclosing that high level officials
within the CIA, the Department of Justice, and the White House, as well as the Director of
National Intelligence, and Members of Congress, all rendered advice in connection with the
question of whether the videotapes should be destroyed, many if not all allegedly counseling
against such destruction. The Chair and Vice Chair of the 9/11 Commission jointly wrote an Op
Ed in which they expressed the view that their Commission's investigation had been obstructed
by the destruction of the tapes. And, the list goes on. The conduct under investigation impacts
every single branch of government and a wide range of elected and appointed government
officials at the highest level as well as other levels of government. And, most importantly, it also
involves the Department of Justice itself.

As [ indicated above, 1 represent two Egyptian detainees in Guantanamo Bay in habeas
proceedings filed in the United States District Court for the District of Columbia. Our cases were
furst filed in February of 2005. They were dismissed by the District Court judge in the Spring of
2007, after the Supreme Court initially denied the petition for certiorari in the Boumediene v.
Bush case, but our motion to reinstate our clients’ cases is pending and the Supreme Court
ultimately granted certiorari and heard oral argument in the Boumediene case, giving us hope
that a favorable decision in Boumediene will result in our habeas cases being reinstated.

Other habeas counsel with active cases pending, have filed motions in their habeas cases
in which they have sought a judicial inquiry into the tapes destruction and in which they
specifically reject the notion that the Department of Justice can or should investigate the tape
destruction, because, among other things, "[tJhe Department of Justice may have authorized the
destruction of CIA interrogation tapes, creating an inherent conflict of interest that cannot be
overcome."” (Zalita, et al. v. Bush, et ai, Civil Action No. 1 :05 CV 1220 (RMU), Motion for
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Inquiry Concerning Destruction of Evidence Related to CIA Detainee Interrogations, filed
(redacted, public copy) on January 15, 2008, in the United States District Court for the District of
Columbia, a copy of which is attached hereto).

Habeas counsel have set forth a compelling series of events that warrant the conclusion
that, at the very least, a federal crime of obstruction may have been committed in the tape
destruction case for a number of reasons, all centered squarely on the government's obligation to
preserve evidence in pending habeas cases, criminal prosecutions, and other judicial and
legislative proceedings. The most important reason habeas counsel gave in the Zalita case for
why the tapes should not have been destroyed is that the tapes may constitute proof that
information about their individual clients was obtained through torture or coercion of the
detainees videotaped and, therefore, such tainted information cannot and should not be used to
justify their clients' further detention and certainly should not have been used to justify a client's
designation as a so-called "enemy combatant."

In my view, the principal reason why the Department of Justice should not, itself, be
investigating the CIA tapes destruction case relates directly to the GTMO cases, as they are
called. The main reason the Department should not, itself, be investigating the tapes case is that
the Department has been a fierce advocate for six years now of the proposition that this
Administration can do whatever it wants to whomever it wants - to whomever it unilaterally
determines to be an "enemy combatant;” and that its actions are unreviewable by a court of law
or Congress. That message surely filtered down a long time ago to intelligence officers and
supervisors at the CIA and other intelligence agencies who may have taken the action to destroy
the tapes in question. More on this later.

28 USC 600.1 and 600.2

It takes nothing away from Mr. Durham to say that there are many equally competent
lawyers who could have accepted and still can accept an appointment under 28 CFR 600.1. I
suppose, also, that it is not out of the question for Mr. Durham, himself, to resign his
appointment as Acting U.S. Attorney (with no assurances that he’ll be rehired as a DOJ
employee in the future) and then accept appointment as a private lawyer under Part 600 (or, like
Mr. Fiske, under Chapter Five).

The Attorney General could have and still can take the position that, pursuant to Section
600.1(a) and (b), that the Administration’s public policies as articulated by the Department of
Justice in the courts, Congress, and in public on a daily basis in connection with the detention of
persons believed to be "unlawful enemy combatants” in the “global war on terror” are such that
the investigation by the Department or any of its U.S. Attorneys of the detainee CIA tape
destruction case presernts extraordinary circumstances and constitutes a foreseeable conflict of
interest, and that, under the circumstances, it would be in the public interest to appoint an
outside Special Counsel to assume responsibility for the matter.

From the Attorney General's press statement appointing Mr. Durham, there is no
indication that the Attorney General has taken "appropriate steps ... to mitigate any conflicts of
interest, such as recusal of particular officials." 28 CFR 600.2 Indeed, as will be discussed
below, the Department's political appointees and many of its lawyers are so invested in this
Administration's legal and policy arguments about this Administration’s unilateral authority to
treat detainees in any fashion it chooses, without review, that it would be difficult to properly
mitigate many if not all potential conflicts of interest.

From the DOJ trial attorneys on the front line of the habeas and criminal cases up to the
Solicitor General and through three Attorney Generals, the Department has maintained that the
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CIA and the military were free to use "enhanced interrogation" techniques to obtain intelligence
and case information from detainees. The Department has insisted that it may use whatever
information it obtains from these "enhanced interrogation” sessions in making determinations
about the custodial status and treatment of other detainees. And, as this Committee well knows,
the "enhanced techniques’ included practices condemned as torture and coercion by
international human rights conventions and others.

Many of the positions that this Administration - through its attomeys in the Department
of Justice -- has advocated have revealed a shocking disrespect for the humanity of the persons
the U.S. has in its custody. By arguing that the detainees have no rights whatsoever other than
what the U.S. deigns to give them; that they have no rights at all under traditional U.S. military
or civilian justice systems (such as the right to be given notice of the charges against them and
be allowed to see and challenge the evidence against them, or the right not to have evidence
obtained by torture used against them), it very welt may be that the Bush Department of Justice
has sent a clear message to the military and the CIA intelligence personnel that traditional rules
governing the preservation of records of interviews don't really matter here, despite formal
memoranda or statements that may have been sent by sincere DOJ or CIA lawyers to the
contrary.

I fear that an independent investigation may show that certain political appointees at the
Department of Justice and in the White House in this Administration took the traditional,
relatively uncontroversial concept of a “Unitary Executive” to such an extreme that it set the
tone and the basis for the belief with some people within the CIA, that Agency employees were
authorized to destroy interrogation videotapes. After all, it was the Administration's position
that much of what the government did in the "global war on terror" was nobody's business. The
Department of Justice took stances in open court and through its Attorney Generals that the
U.S. government could do whatever it wanted to detainees - it could detain U.S. citizens and
aliens alike -- whether captured on or off U.S. soil; whether a feeble, disabled old man or a
juvenile - all in the name of the "global war on terror.” What's the harm, then, in destroying
graphic videotapes of extreme measures taken by some CIA interrogators against "the worst of
the worst” in a misguided effort to gain intelligence and information to be used against other
detainees?

On a related front, please note Exhibit E in the Zalifa filing, attached hereto. Exhibit E
relates to the Zacarias Moussaoui case in the Eastern District of Virginia. In that case, the judge
twice ordered - once in May 2003 and once in November 2005 - that the U.S. government
preserve and produce videotapes of interrogations of detainees by the Department of Defense or
the CIA. Tt was the US Attorney's October 25, 2007 revelation in an ex parte letter to the Court
(attached to the Zalita filing as Exhibit E and written approximately 40 days before Director
Hayden's public statements concerning the tape destructions) that, contrary to his earlier pre-
sentencing representations that there were no such tapes, and "unbeknownst" to the US Attorney,
there were, in fact, tapes of certain interrogations. According to US Attorney Chuck Rosenberg's
letter, a CIA lawyer informed him on September 13,2007, of the existence of the tapes and of the
fact that the tapes had been in existence at the time of the Court's Order for their production. This
letter explains, in whole or in part, US Attorney Rosenberg's recusal in the CIA tape destruction
inquiry. As long as this investigation is handled within the Department of Justice, though, whose
recusal is next or should be, but isn't, next? What other records have been destroyed or withheld
from the Justice Department or from the courts or Congress?

Section 600.3 - Qualifications of the Special Counsel

If the Attorney General were to appoint an outside special counsel under 28 CFR 600.1,
that special counsel’s qualifications should match the high expectations set in this section, I note
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that this section also calls for the Attorney General to “ensure that a Special Counsel undergoes
an appropriate background investigation and a detailed review of ethics and conflicts of interest
issues. A Special Counsel shall be appointed as a “confidential employee” as defined in 5
U.8.C. 7511(b)2)(C).” Query: If a special counsel is a partner in a large law firm, are his/her
partners and associates barred from representing clients before the Department of Justice in
grand jury investigations or barred from representing such clients in court against the United
States in criminal or civil matters? Such a restriction was of great concern to Independent
Counsels during the period of “parallel appointments™ under Chapter Five of Title 28 of the
United Sates Code, as such a restriction could seriously impact the business of the special
prosecutor’s law firm and discourage many highly qualified attorneys from serving as special
counsel.

Section 600.4 — 600.10

The staffing provisions appear facially reasonable and are consistent with the last
amendments to the independent counsel provisions of the Ethics in Government Act. Two of
my best associate independent counsel in the Babbitt investigations were two Assistant U.S.
Attorneys on detail. One of these Senior Associates went on to a very successful career at the
Public Integrity Section, where she recently led the Department's investigation of the criminal
conduct of lobbyist Jack Abramoff and others.

Further, my view is that the language in the "conduct and accountability” section of
Chapter VI (Section 600.7) is very troubling with respect to the question of independence of the
special prosecutor. 1 will be happy to highlight the differences between these very restrictive
consulting and removal provisions and the more generous and hard won provisions of the
expired Ethics in Government Act in my testimony. Of course, I acknowledge the prevailing
view that some independent counsel under the Ethics Act proved to be essentially
unaccountable to the public purse and failed to follow certain Justice Department policies. That
problem and how to avoid it, deserves discussion, too.

Finally, T look forward to giving the Committee my views on the question of who
controls the publication of a final report, especially where there has been a decision to decline
prosecution. Having served for ten years as an Assistant United States Attorney before serving
as a Deputy Independent Counsel in 1987, and as the Independent Counsel in 1998, I have
developed some views on the matter that hopefully will be helpful to the Committee. The
bottem line is that T believe the special prosecutor should draft a full report explaining the
investigation and the decision not to prosecute and that the report should be confidential and
directed to the Attorney General. An executive summary of this report should also be prepared.
Then, at the Attorney General’s discretion and with the consent and comments of those who
were targets of the investigation or whose names and conduct were discussed in the report, the
full and/or summary report could then be provided to appropriate Congressional Committees
and/or the public.

Watergate and the Independent Counsel Provisions of the Ethics in Government Act of 1978

I had the honor and privilege, to be appointed in 1998, by the Special Panel of the
United States Court of the D.C. Circuit under the Ethics in Government Act of 1978, as the
independent counsel in the investigation of matters concerning Secretary of the Interior Bruce
Babbitt. Previously, I also was honored to be selected in 1987, by Jim McKay, the independent
counsel in the investigation of matters concerning Attorney General Edwin Meese, to be first
an associate independent counsel and later Mr. McKay's Deputy in that investigation. So, I am
well-acquainted with the Ethics Act requirements and its amendments with respect to the
authority and responsibilities of the Attorney General, the independent counsel, and the Special
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Panel of Judges. The independent counsel provisions of the Ethics Act expired in 1999, after 20
counsel were appointed under its provisions between 1978 and 1999.

As you know, the Ethics Act was amended a number of times during its life and it had
expired once before in 1992, only to be reinstated by Congress in June 1994, after Attorney
General Janet Reno used her regulatory powers under Chapter Five in January of 1994, to
appoint Robert Fiske to mainly investigate a real estate investment (Whitewater) President
Clinton and his wife, Hillary Clinton, had made years earlier when Bilt Clinton was Governor
of Arkansas. There were many proponents and detractors of the independent counsel system
under the Ethics Act during its life. At its birth, after Watergate, the American Bar Association
was one of its biggest champions. At the end, 20 years later and after the extraordinarily long
and expensive Iran-Contra investigation and the controversial Whitewater and Monica
Lewinsky investigations of independent counsel Ken Starr that ended with a presidential
impeachment referral, the ABA passed a resolution opposing the renewal of the statute.

The Ethics Act was first enacted in 1978, after five years of congressional debates over
how to institutionalize a system that would provide for a special prosecutor who would be truly
independent of the Department of Justice and would not subjected 1o being fired "at will" as if
he were a typical Department of Justice prosecutor. How can any of us who were alive in
October 1973, forget the "Saturday Night Massacre?" I'd like to say I was in preschool at the
time and was too young to remember, but, in truth, [ was a third year law student. For a very
scary, but thankfully brief, period of time, our nation was thrown into a constitutional crisis in
October 1973, when President Nixon ordered the firing of the Special Watergate prosecutor,
Archibald Cox. I remember it well: the resignation of Attorney General Elliott Richardson and
Deputy Attorney General William Ruckelshaus who both refused to carry out the President's
order; followed by Solicitor General Bork, as Acting Attorney General, carrying out the firing
of Cox. When 1 graduated from law school in 1974, 1 was pleased to introduce our graduation
speaker at the commencement ceremonies, Leon Jaworski, the new Watergate special
prosecutor.

The Ethics in Government Act had much to offer and some critical flaws that I will be
happy to address in the hearing. In 1999, before the statute expired, I made some specific
recommendations for changing the process of appointing an independent counsel and
implementing an investigation with such a counsel. A copy of an article 1 wrote on the subject
that was published in a George Washington University law school magazine in June 1999, is
attached hereto.

I highly recommend a book which 1 regard to be the seminal work on the independent
counsel under the Ethics in Government Act: Professor Katy Harriger's The Special Prosecutor
in American Politics, (University Press of Kansas, Second edition, Revised, 2000). Professor
Harriger interviewed me, my fellow independent counsels and many others in her research for
this book in addition to her academic research. She asks important questions that I think the
Committee should consider as you ponder the possibility of improving the existing statutory
and regulatory provisions in this area. 1 will take the liberty, with apologies to the professor, to
paraphrase just some of her questions that she asks in 